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ACCOUNT RENDER. 


Tue pleadings in an action of account render, after a judgment 
quod computet, are difficult and troublesome. The more recent 
works do not contain so particular and systematic a narrative 
of the different steps to be taken subsequent to this judgment, 
as a careful practitioner would desire, and he is obliged, there- 
fore, to resort for the approved forms of pleading, to the books 
of entries of an elder date, which, on account of their scarcity, 
are accessible to comparatively but few. This consideration has 
induced us to lay before our readers the pleadings in the above 
action subsequent to the judgment guod computet, which is the 
first important step in the suit. They are taken from Brown- 
low’s Entries (English) tit. Account Render. 

On referring to the following forms, it will be seen that an. 
important question is likely to arise some day, respecting the 
operation of the act of the 12th July, 1842, to abolish imprison- 
ment for debt, upon the process of capaias ad computandum, 
The first section of the act just cited, excepts from its operation, 
process as for contempt to enforce civil remedies, &c. 

In the case of a bill in chancery to account where the respond- 
ent is decreed to account, it is presumed that process of attach- 
ment to enforce obedience to that decree, would be valid under 
the operation of this section. This proceeding, however, is in 
analogy to the common law method of compelling a defendant 
to account where judgment gwod computet has been rendered 
against him. Whether the courts would held it lawful since the 
act before mentioned, to issue a capias ad computandum against 
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a defendant who refuses to account voluntarily, we do not un- 
dertake to say. It is probable that the legislature had not this 
particular case in view. We deem this a point worth suggest- 
ing to the profession. Assuming, however, that the courts 
would sustain this process, we have thought it would not be 
unacceptable to the profession nor to our readers, to have a 
copy of the entry of the proceedings, after the interlocutory 
judgment has been rendered. The action, though a very useful 
one, and a very important one in Pennsylvania, it is conceded, 
is not generally well understood. Approved forms serve asa 
useful and safe guide to the practice. The form of the condition 
of the recognizance, where the defendant after being brought 
in on the capias, is let to bail, is adapted to the exigency of the 
proceeding, and has respect as well to the condition as to the 
subsequent proceedings in court. 

The pleadings are as follows: 


Judgment quod computet. 
Therefore it is considered that the said C. do account with 
the aforesaid T., of the time and moneys aforesaid, &c.1 


ward of capias ad,compulandum. 

Afterwards, to wit, the --——— day of ——--——, in the year 
&e., it was commanded the sheriff of ———, that he take the 
aforesaid C., if &c., and him safely keep, so that he have his 
body here the ———— day of &c., to account with the aforesaid 
T. of the time in which he was the receiver of the moneys of 
the said T., whereof he is convicted. 


Return of the capias ad computandum. 

And now here at this day come as well the aforesaid T. by 
his attorney aforesaid, as the said C. in his proper person (by 
virtue of a writ &c. of capias to account taken) here brought to 
the bar, and he is committed to the prison of the county &c., by 
reason of the premises, there to stay until &c. 


luditors assigned. 
And the said C. saith that he is ready to account thereof with 
the said T. &c.: and thereupon O.G. and R. T. are assigned 
auditors by the court here, to hear the account aforesaid; which 


' Bail is not required if the defendant confess the action and ask that auditors 
be assigned to him.—Eps. 
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said auditors have assigned to the said C. the ———— day of 
» in the year » at o’clock in the afternoon 
of the said day, at the oflice of at , to account 
with the said T. 











The defendant bailed. 

And hereupon, N. 'T. of ——— &c. and T. H. of ———, per- 
sonally appeared here in court, and undertook for the aforesaid 
C., in the sum of one hundred dollars; and the said C. likewise 
present in the same court, did assume for himself in the sum of 
two hundred dollars, that he the said C. will appear before the 
said auditors at the oflice of ————— aforesaid, at the aforesaid 
day and hour above assigned; and so from day to day, at every 
day and place by the aforesaid auditors to be assigned, until the 
account aforesaid shall be ended. And also that he will appear 
before the judges of the said court here, at the day by the 
said auditors to be appointed to the said C., when the said au- 
ditors shall deliver their account here in court; and so from day 
to day at every day which shall be assigned to him by the said 
court, until the plea thereof shall be determined, and the judg- 
ment thereof given, and to render himself to the jail of the said 
county until he shall satisfy the arrearages found upon him, if 
judgment shall happen to be given against him; which said one 
hundred dollars the said N. T. and T. H. have acknowledged 
and each of them hath acknowledged, to be made by the lands 
and chattels of either of them; and which said two hundred 
dollars the aforesaid C. hath acknowledged to be made of his 
lands and chattels, to the use and behoof of the said T. to be 
levied, if it shall happen the aforesaid C. shall make default at 
any day of the plea or judgment to be agaiust him; and if the 
said C, shall not render himself upon the said judgment, to the 
prison aforesaid, there to remain in the same until he shall 
satisfy the arrearages upon him found, 


The account before the auditors. 

At which said day, to wit, the ———— day of —-———, in the 
year , at o’clock in the afternoon of the said day, 
at the said oflice of the said ————, came as well the aforesaid 
T. by his attorney, as the aferesaid C. in his proper person; and 
the said O.G. and R. T. there likewise came. And the said au- 
ditors on the said day of —_———, do deliver the account 
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of the aforesaid C. of the said ——-—— dollars before them at 
the said day and hour and place—the tenor whereof followeth 
in these words. 

“ The account of C. late of &c., before O. G. and R. T., auditors 
to hear the account in the court of ——-—, before the judges of 
the said court at — in the county of ———, by the said 
court assigned, of the time in which the said C. was receiver of 
the moneys of the said T., that is to say, from the — day of 

, in the year &e., until the ——— day of ———-, in the 
year &c, 

“The said accountant rendereth his account of the said 
dollars, whereof in the said court at the suit of the said T., he is 
convicted to account of the moneys of him the said T. by the 
said C., by the time aforesaid at C. in the said county, by the 
hands of A. S. received, to render a reasonable account to the 
said C. when he should be required.” 








Plea of payment. 

The said C, prayeth allowance of the said $100, and saith 
that he ought to be discharged thereof, because as to twenty 
dollars of the said $100, he saith that after the aforesaid 
20th day of ——-——, in the year ——-—, and before the 
said Ist day of December in the year , that is to say, on the 
20th day of June in the year &c., at B. aforesaid, he paid to the 
said T. the said twenty dollars, to the proper use of him the said 
T.: and this he is ready to verify, and thereof he requireth al- 
lowance, and that he may be wholly discharged thereof. And 
as to seventeen dollars of the aforesaid $100, he the said C. 
saith that after the aforesaid 20th day in the year aforesaid, and 
before the said lst day of December in the year &c., that is to 
say, on the 20th day of August in the year &c., at B. in the 
county aforesaid, he paid to the said T. the said seventeen dol- 
lars, to the proper use of him the said T.: and this he is like- 
wise ready to verify, and prayeth allowance of the said seven- 
teen dollars out of the said $100, likewise parcel; and that 
he may be thereof likewise discharged. And as to sixty-three 
dollars, residue of the said sum of $100, he the said C. saith 
that he after the said time in which it was supposed that 
he the said C. received the said $100, that is to say, the 
——— day of ——-——-at B. in the county aforesaid, by the 
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appointment and command by him the said T., paid the said 
A.S. the said sixty-three dollars, residue of the aforesaid one 
hundred dollars: and this likewise he is ready to verify, and 
prayeth allowance of the said sixty-three dollars, residue of the 
aforesaid one hundred dollars, and that he may be likewise 
thereof wholly discharged. 


Replication to the foregoing pleas. 

And the said T. as to the aforesaid twenty dollars, parcel of 
the said one hundred dollars, which the said C. supposeth him- 
self to have paid to the said T. on the said 20th day of June in 
the year &c. aforesaid, saith that the said twenty dollars ought 
not to be allowed to the said C., nor any part thereof, because 
he saith that the said C. hath not paid to said T. the said twenty 
dollars, nor any part thereof, in manner and form in which the 
said C. hath above alleged, and this he prays may be inquired 
of by the county. 


Joinder in issue. 
And the said C. doth the like. 


Second replication. 

And as to the said seventeen dollars, parcel of the said one 
hundred dollars which the said C. supposeth himself to have 
paid to the said T. on the said 20th day of August, the said T. 
saith that the seventeen dollars ought not to be allowed to the 
said C., nor any part thereof, because he saith that the said C. 
hath not paid to the said T. the said seventeen dollars, nor any 
part thereof, in manner and form as the said C. hath above al- 
leged: and this he likewise prayeth may be inquired of by the 
county. 


Joinder in issue. 
And the said C, doth the like. 


Replication to the third plea. 

And as to the said sixty-three dollars, residue of the said one 
hundred doliars, which the said C. supposeth himself to have 
paid to the said A. S. on the day of at ) 
by appointment and command of the said T., he saith that the 
said sixty-three dollars, residue of the aforesaid one hundred 
dollars, ought not to be allowed to the said C., nor any part 
thereof, because he says that the said C. hath not paid to the 
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said A.S. the said sixty-three dollars, nor any part thereof, in 
manner and form as the said C. hath above alleged: and he 
prays that this also may be inquired of by the county. 

And the said C. doth the like. 


Award of venire facias Juratores. 
Therefore, to try as well that issue, as the aforesaid other 
issues above joined, it is commanded to the sherifl of the said 
county, that he cause to come here &c., &c. 





THE PROSECUTING ATTORNEYS OF PHILADELPHIA. 


We take pleasure in extracting from the report of the grand 
jury-of the court of quarter sessions of Philadelphia, for Novem- 
ber term, 1845, the following passages referring to the prose- 
cuting attorneys of the county, WitiraAm D. Kevuey and Fray- 
cis Wuarton Esqrs. 

They accord only merited praise. These gentlemen have now 
discharged the unceasing labours of their office for nearly a year 
to the entire satisfaction of the bar, the bench, and the public; 
and in that space of time have evinced their superior fitness 
for the post they continue to occupy, not less by their uni- 
form success, than their obliging courtesies to all who have oc- 
casion to consult them. The attorney-general, Mr. Kane, has 
happily selected for his deputies, two gentlemen who possess the 
integrity, attainments, and ability requisite to command respect 
from the community whose interests are entrusted to their 
care, and necessary to ensure an upright and successful perform- 
ance of their thankless task. 

The following are the passages referred to. 

“The grand jury take great pleasure in testifying their appro- 
val of the vigilance and conscientious discharge of duty, by the 
deputy attorneys-general, Messrs. William D. Kelley and Fran- 
cis Wharton, who have manifested great desire to bring all the 
violators of our laws to punishment. 

“These gentlemen have at last, we trust, got such evidence 
as will bring some of the vendors of lottery tickets and policies 
to just punishment, for deluding and defrauding those who are 
duped by the bright prospects held out by their schemes,” 
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IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 


[September Sessions, 1845. 


IN THE MATTER OF THE COMMUNICATION OF THE GRAND JURY. 


1. Grand juries: their powers and duties: mode of instituting criminal proceed- 
ings in Pennsylvania—ordinary and extraordinary. How far criminal proceed- 
ings may be had without a preliminary hearing: How far a grand jury can 
originate criminal proceedings, where no preliminary hearing of the accused has 
been had; and where neither court nor attorney-general submits such inquiry to 
them. 

2. Where a grand juror prefers a charge against a citizen, and where neither the 
accusing grand juror nor the body of in the grand inquest, possess such know- 
ledge of the crime and the offender, as will enable the inquest to make a legal 
presentment of the offence, the court will not summon and swear witnesses at 
the request of the grand jury, to support such charge. They will in such case, 
refer the accuser to the ordinary tribunals, 


Tue following opinion was delivered by the president of the 
court, on Saturday, October 4, 1845, all the judges being pre- 
sent and concurring. The character of the communication 
addressed by the grand jury to the court, is sufficiently set forth 
in the following opinion. 

: 

Kine, president: On the 26th September, the grand jury 
presented a written communication to the court, in which they 
state that it had been charged before them by one of their 
members, that Richard L. Lloyd and Benjamin E. Carpenter, 
had been guilty of certain offences against the 17th section of 
the act of the 16th of April, 1845, in that, being officers within 
the commonwealth, to wit, the said Lloyd, treasurer, and the 
said Carpenter, a member of the said board, they had at certain 
days and times, converted to their own use, public money, 
entrusted to them for collection, safe keeping and disbursement, 
and had aided and abetted, or been accessary to such conversion 
by others: which said charges are now pending and under 
investigation before the grand jury. They farther state, that 











56 Quarter Sessions of Philadelphia. 


to enable them to perform this duty, they require process to 
call before them such additional witnesses as they may deem 
necessary to examine into the subject; and request the court to 
make the necessary order, for the procurement of such witnesses 
and evidence as they may call for, and particularly for certain 
witnesses whoin they name, and for the production of the books 
and vouchers of the Board of Health, for the payment of money 
since the passage of the said act, and the bills for the same. 
They also desire the court not to regard this as a presentment, 
but as a mere communication. The immediate question before 
us, is whether we ought to compel the attendance of the witnesses 
named, and coerce the production of the books and papers 
enumerated in this communication. 

The first impressions of this question, may not present it as 
one involving much intrinsic difliculty or importance. Buta 
more careful view of the principles involved in the inquiry, and 
of the consequences that may flow from the precedent, estab- 
lished by a compliance with the requisition of the grand jury, 
must cause us to pause and ponder before we take the required 
step. Any and every innovation in the ancient and settled 
usages of the common law, calculated in any respect to weaken 
the barriers thrown around the liberty and security of the citizen, 
should be viewed with jealousy, and trusted with caution. 
Aware from the experience of the past, that the most dangerous 
and fatal assaults on the public liberty, have been perpetrated 
under the forms of law, and under the pretext of its vindication, 
the framers of our constitution havg interposed strong, and what 
they no doubt presumed adequate guards against such abuses. 
“The people,’ says the declaration of rights, “shall be secure 
in their persons, houses, papers, and possessions, from wnreason- 
able searches and seizures; and no warrant to search any place 
or to seize any person or things, shall issue without describing 
them, as nearly as may be, nor without probable cause, sup- 
ported by oath or aflirmation.”’ In all criminal prosecutions, 
the accused hath the right to be heard by himself and his coun- 
sel, to demand the nature and cause of the accusation against 
him, and to meet the witnesses face to face. These are solemn 
asseverations of the’ fundamental principles of civil liberty, 
admonishing those charged with the administration of justice, 
that while the commonwealth demands the vigorous execution 
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of her humane criminal code, she seeks not its vindication, at 
the expense of the just rights of her citizens, 

For the purpose of more clearly indicating the principles by 
which we have been guided in coming to the conclusions about 
to be expressed, it will be necessary to go into a somewhat 
elementary explanation of the manner in which by the laws of 
Pennsylvania, criminal proceedings are usually originated. This 
course is calculated to throw much light on the question for 
decision; by enabling us to compare what has been done, with 
what is now required to be done; and thus to test its admissibility 
by principles. Criminal proceedings in Pennsylvania, may be 
properly divided into ordinary and extraordinary. With the 
former or ordinary mode of procedure, every citizen of common 
intelligence is familiar. A warrant of arrest founded on probable 
cause, supported by oath or aflirmation, is first issued against 
the accused by some magistrate having competent jurisdiction. 
On his arrest he hears “the nature and cause of the accusation 
against him,’ listens to the testimony of the witnesses “face to 
face,’”’ has the right to cross examine them, and may resort to 
the aid of counsel to assist him. It is not until the primary 
magistrate is satisfied by proof that there is probable cause that 
the accused has committed some crime known to the law, that 
he is farther called to respond to the accusation. He is then 
either bailed, or committed to answer before the appropriate 
judicial tribunal, to whom the initiatory proceedings are returned 
for farther action. On this return, the law oflicer of the com- 
monwealth prepares a formal written accusation, called an 
indictment, which with the witnesses named in the proceedings 
as sustaining the accusation, are sent before a grand jury com- 
posed of not less than twelve, nor more than twenty-three 
citizens, acting under oath, only to make true presentments; 
who again examine the accuser and his witnesses, and not 
until at least twelve of this body pronounce the accusation to 
be well founded by returning the indictment a true bill, is the 
accused called upon to answer, whether he is guilty or not 
guilty, of the offence charged against him. No system can 
present more efficient guarantees, against the oppressions of 
power or prejudice, or the machinations of falsehood and fraud. 
The moral and legal responsibilities of a public oath, the liability 
to respond in damages for a malicious prosecution; are caution- 
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ary admonitions to the prosecutor at the outset. If the primary 
magistrate acts corruptly or oppressively, in fartherance of the 
prosecution, and against the truth and justice of the case, he 
may be degraded from his judgment seat.. By the opportunity 
given to the accused of hearing and examining the prosecutor 
and his witnesses, he ascertains the time, place and circumstances 
of the crime charged against him, and thus is enabled, if he is 
an innocent man, to prepare his defenge, a thing of the hardest 
practicability if a preliminary hearing is not afforded to him. 
For how is an accused effectively to prepare his defence unless 
he is informed, not merely what is charged against him, but 
when, where, and how, he is said to have violated the public 
law? It is not true that a bill of indictment found, without a 
preliminary hearing, furnishes him this vital information. It 
practically neither describes the time, place nor circumstances, 
of the offence charged. ‘Time is sutliciently described, if the 
day on which the crime is charged, is any day before the finding 
of the bill, whether it is the true day of its commission or not. 
Place is sufficiently indicated, if stated to be within the proper 
county, where the indictment is found: and circumstances are 
adequately detailed, when the offence is described, according to 
certain technical formula. Hence the inestimable value of pre- 
liminary, public investigations, by which the accused can be 
truly informed, before he comes to trial, what is the offence he 
is called upon to respond to. It is by this system that criminal 
proceedings are ordinarily originated. Were it otherwise, and 
a system introduced in its place, by which the first intimation 
to an accused of the pendency of a proceeding against him, 
involving life or liberty, should be given, when arraigned for 
trial under an indictment; the keen sense of equal justice, and 
the innate detestation of official oppression which characterizes 
the American people, would make it of brief existence. It is 
the fitness and propriety of the ordinary mode of criminal pro- 
cedure, its equal justice to accuser and accused, that render it 
of almost universal application in our own criminal courts, and 
make it unwise to depart from it, except under special cir- 
cumstances, or pressing emergencies. 

These specialties give rise to the extraordinary modes of 
criminal procedure which will now be considered. 

The first of these is, where criminal courts of their own 
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motion, call the attention of grand juries to, and direct the 
investigation of matters of general public import, which, from 
their nature and operation in the entire community, justify 
such intervention. The action of the courts on such occasions, 
rather bear on things than persons; the object being the sup- 
pression of general and public evils, affecting in their influence 
and operation communities rather than individuals; and there- 
fore, more properly the subject of general than special complaint. 
Such as great riots that shake the social fabric, carrying terror 
and dismay among the citizens; general public nuisances affect- 
ing the public health and comfort; multiplied and flagrant vices 
tending to debauch and corrupt the public morals, and the like. 
In such cases the courts may properly, in aid of inquiries directed 
by them, summon, swear, and send before the grand jury, such 
witnesses as they may deem necessary to a full investigation of 
the evils intimated, in order to enable the grand jury to present 
the offence and the offenders. But this course is never adopted 
in case of ordinary crimes, charged against individuals, Because 
it would involve, to a certain extent, the expression of opinion 
by anticipation, on facts subsequently to come before the courts 
for direct judgment; and because such cases present none of 
those urgent necessities which authorize a departure from the 
ordinary course of justice. In directing any of these investi- 
gations, the court act under their official responsibilities, and 
must answer for any step taken, not justified by the proper 
exercise of a sound judicial discretion. 

Another instance of extraordinary proceedings, is where the 
attorney general ex-officio prefers an indictment before a grand 
jury, without a previous binding over or commitment of the 
accused. That this can be lawfully done, is undoubted. And 
there are occasions where such an exercise of official authority 
would be just and necessary, such as where the accused has 
fled the justice of the state, and an indictment found, may be 
required previous to demanding him from a neighbouring state, 
or where a Jess prompt mode of proceeding might lead to the 
escape of a public offender. In these, however, and in all other 
cases, where this extraordinary authority is exercised by an 
attorney-general, the citizen affected by it is not without his 
guarantees. Besides, the intelligence, integrity, and indepen- 
dence, which always must be presumed to accompany high 











60 Quarter Sessions of Philadelphia. 


public trust, the accused unjustly grieved by such a procedure, 
has the official responsibility of the officer to look to. If an 
attorney-general should employ oppressively, this high power, 
given to him only to be used when positive emergencies or the 
special nature of the case requires its exercise, he might be 
impeached and removed from office for such an abuse. The 
court, too, whose process and power is so misapplied, should 
certainly vindicate itself, by protecting the citizen. In practice, 
however, the law officer of the commonwealth always exercises 
this power cautiously; generally under the directions of the 
courts, and never unless convinced that the general public good 
demands it. 

The third and last of the extraordinary modes of criminal 
procedure known to our penal code, is that which is originated 
by the presentment of a grand jury. <A presentment, properly 
speaking, is the notice taken by a grand jury of any offence 
from their own knowledge or observation, without any bill of 
indictment being laid before them at the suit of the common- 
wealth. Like an indictment, however, it must be the act of the 
whole jury, not less than twelve concurring on it. It is, in fact, 
as much a criminal accusation as an indictment, except that it 
emanates from their own knowledge, and not from the public 
accuser, and except that it wants technical form. It is regarded 
as instructions for an indictment. That a grand jury may adopt 
such a course of procedure, without a previous preliminary 
hearing of the accused, is not to be questioned by this court. 
And it is equally true, that in making such a presentment, the 
grand jury are entirely irresponsible either to the public or to 
individuals aggrieved; the law giving them the most absolute 
and unqualified indemnity for such an official act. Had the 
grand jury on the present occasion made a legal presentment, 
of the parties named in their communication, the court would, 
without hesitation, have ordered bills of indictment against them, 
and would have furnished the grand jury with all the testimony, 
oral and written, which the authority we are clothed with would 
have enabled us to obtain. While the power of presentment is 
conceded, we think no reflecting man would desire to see it 
extended a particle beyond the limit fixed to it by precedent 
and authority. It is a proceeding which denies the accused the 
benefit of a preliminary hearing; which, in consequence of being 
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instituted without a prosecutor, prevents him from demanding 
the endorsement of the name of the persecutor on the indictment 
before he pleads, a right he possesses in every other case, and 
which takes away all his remedies for malicious prosecution, no 
matter how unfounded the accusation on final hearing may 
prove to be. A system which certainly has in it nothing to 
recommend its extension. 

In thus describing the various kinds of what we have called 
extraordinary criminal proceedings, it will be perceived we 
have discovered none analogous to that before us. It has 
neither originated from an inquiry directed by the court, nor 
from an ex-officio indictment preferred by the attorney-general; 
nor from a presentment by the grand jury. The two first of 
these it obviously is not, and the last the grand jury tell us 
with great distinctness, they do not intend it to be. What then 
is the true position of things before the grand jury at the point 
at which our aid isinvoked? One of their number has preferred 
a charge before the body, against two respectable citizens holding 
responsible public trusts, which, if established in law and fact, 
must consign them to the penitentiary for not less than siz 
months nor more than jive years. The accuser does not seem 
to be in possession of facts adequate to induce the grand jury to 
make a legal presentment of the offence and the offender. And 
we are invoked to supply the deficiency, by compelling the 
attendance of certain members and officers of the board of health, 
and the production of the books and papers of that public cor- 
poration, in order to enable the grand jury to ascertain whether 
this charge so preferred, is sutliciently well founded to require 
the presentment of the accused. We assume, that without the 
adduction of the testimony required, and the elimination from 
that testimony of farther proofs of guilt, the grand jury are 
unable to make a presentment. Because if within their own 
body they had sufficient proofs, they would of course have made 
an absolute presentment and not a communication asking aid. 
A compliance with this request is the concession of the principle 
that grand juries have authority on their own motion to entertain 
criminal accusations against individuals, not given them in 
charge by the court; not exhibited by the attorney-general on 
his official responsibility, and not sufficiently existing in their 
own knowledge to justify a presentment. 

VOL. V.—NO. II. 6 
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This is a grave question, involving results of the most vital 
character in the administration of criminal jurisprudence. In 
recognising now, the propriety of the requisition of the grand 
jury and our obligation to comply with it, we establish a pre- 
cedent, determining that each and every member of this and 
every future grand jury, may ex-officio prefer criminal charges 
against any citizen, and that although the accuser possesses no 
adequate knowledge from which the grand jury can make a 
presentment, the court are required to supply this knowledge, 
by compelling the adduction of persons and papers in support 
of the charge. When we reflect that penal accusations in this 
shape, must necessarily be secret, affording the accused no 
information of their existence until they assume the shape of an 
indictment; when we reflect that no opportunity is given the 
accused of hearing, in the first instance, what is testified against 
him, nor any means of ascertaining the nature, time, place and 
circumstances of the offence attributed to him; when we reflect 
that the accusation is made without responsibility, be the charge 
vexatious, humiliating and degrading to the last degree; there 
certainly should be some direct and binding authority establish- 
ing the orthodoxy of such a doctrine, before we should adopt it. 

We are without such judicial precedent in the courts of this 
commonwealth. And on principle we are of opinion that such 
a mode of procedure adopted by grand juries in Pennsylvania, 
would be alike dangerous to the safety of the citizen, as it would 
be destructive of that veneration and respect which ever attaches 
to this dignified body, when moving within the limits of its 
appropriate orbit. Grand juries are high public functionaries, 
standing indifferent between accuser and accused. They are 
the great security to the citizen against vindictive prosecutions, 
either by government, or by political partizans, or by private 
enemies. In their independent action, the persecuted have 
found the most fearless protectors; and in the records of their 
doings are to be discovered the noblest stands against the op- 
pression of power, the virulence of malice, and the intemperance 
of prejudice. These elevated functions do not comport with 
the position of receiving individual accusations from any source, 
not preferred before them by the responsible public authorities, 
and not resting in their own cognizance sufficient to authorize 
a presentment. Nor should courts give unadvisedly aid or 
countenance to any such innovations. For if we are bound to 
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send for persons and papers to sustain one charged by a grand 
juror before the body against one citizen, we are bound to do 
so upon every charge which every other grand juror, present 
and future, following the precedent now sanctioned, may think 
proper hereafter to prefer. It is true, that in the existing state 
of our social organization, but partial and occasional evils might 
flow from grand juries receiving, entertaining, and acting on 
criminal charges against citizens not given them in charge by 
the public authorities, nor within their own cognizance. But 
we cannot rationally claim exemption from the agitations and 
excitements which have at some period of its history convulsed 
every nation. Those communities which have ranked among 
the wisest and the best, have become, on occasions, subject to 
temporary political and other phrenzies, too vehement to be 
resisted by the ordinary safeguards provided by law for the 
security of the innocent. Under such irregular influences, the 
right of every member of a body like a grand jury, taken imme- 
diately from the excited mass, to charge what crime he pleases, 
on whom he pleases, in the secret conclave of the grand jury 
room, might produce the worst results. It is important also in 
the consideration of this question, to be borne in mind, that the 
body so to be clothed with these extraordinary functions, is 
perhaps the only one of our public agents that is totally irre- 
sponsible for official acts. When the official existence of a 
grand jury terminates, they mingle again with the general mass 
of the citizens, intangible for any of their official acts, either by 
private action, publie prosecution, or legislative impeachment. 
That the action of such a body should be kept within the powers 
clearly pertaining to it, is a proposition self-evident; particularly 
where a doubtful authority is claimed, the exercise of which 
has a direct tendency to deprive a citizen of any of the guaran- 
tees of his personal rights, secured by the constitution. Our 
system of criminal administration is not subject to the reproach 
that there exists in it an irresponsible body with unlimited 
jurisdiction. On the contrary, the duties of a grand jury, in 
direct criminal accusations, are confined to the investigation of 
matters given them in charge by the court; of those preferred 
before them by the attorney-general; and of those which are 
sufficiently within their own knowledge aad observation to 
authorize an official presentment. And they cannot, on the 
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application of any one, originate proceedings against citizens, 
which is a duty imposed by law on other public agents. This 
limitation of authority we regard as alike fortunate for the 
citizen and the grand jury. It protects the citizen from the 
persecution and annoyance which private malice or personal 
animosity, introduced into the grand jury room, might subject 
him to. And it conserves the dignity of the grand jury, and 
the veneration with which they ought always to be regarded 
by the people, by making them umpire between the accuser 
and the aecused, instead of assuming the office of the former. 

We have less difficulty in coming to these conclusions, from 
the consciousness that they have no tendency to give immunity 
to the parties named in the communication of the grand jury, 
if they have violated any public law. The charge preferred 
by the grand juror alluded to in the communication, is clear 
and distinet. It is one over which every committing magistrate 
of the city and county of Philadelphia has jurisdiction. Any 
one of this numerous body may issue his warrant of arrest 
against the accused, his subpana for the persons and papers 
named, and may compel their appearance and production. And 
if sufficient probable cause is shown, that the accused have been 
guilty of the crimes charged against them, he may bail or commit 
them to answer to this court. The differences to the accused 
between this procedure and that proposed, are, that before ¢ 
primary magistrate, the defendants have a responsible accuser, 
to whom they may look, if their personal and ofjicial characters 
have been wantonly and maliciously and falsely assailed. They 
have the opportunity of hearing the witnesses, face to face. 
They may be assisted by counsel, in cross examining those 
witnesses, and sifting from them the whole truth. And not the 
least, they by this means know what crime is precisely charged 
against them; and when, where, and how it is said to have 
been perpetrated—rights which we admit and feel the value 
of, and of which we would most reluctantly deprive them, even 
if we had the legal authority to do so. 

On the whole, we are of opinion, that we act most in accord- 
ance with the rights of the citizen, most in conformity with a 
wise and equal administration of the public law, by declining 
to give our aid to facilitate the extraordinary proceedings pro- 
posed against the parties named in the communication of the 
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grand jury; and by referring any one, who desires to prosecute 
them for the offences charged, to the ordinary tribunals of the 
commonwealth, which possess all the jurisdiction necessary for 
that purpose, and can exercise it, more in unison with the rights 
of the accused, than could be accomplished by the mode pro- 
posed in the communication of the grand jury. 

In giving the results of our united and unanimous reflections, 
on this important question, we probably may have used ex- 
pressions which might be construed into a reflection on the 
grand jury. We most distinctly disclaim any such intention. 
We believe the grand jury to have acted throughout, with the 
most perfect conscientiousness and integrity; and to have had 
no desire either to usurp a jurisdiction not given to them by 
law, or to infringe upon any legal right possessed by the accused. 
We believe them to have come into this court seeking through 
their communication, to know from us what the law of the 
commonwealth on this subject is, and desiring and intending 
when they had ascertained, to conform to it. They had the 
clear right to ask for instruction; and our duty is as clear, to 
impart it. The manner in which this instruction has been 
asked, is both respectful and decorous; and our answer is given 
in the same spirit, and we trust will be so received. 





IN THE DISTRICT COURT OF PHILADELPHIA. 
[November 22, 1845. 
JEANES UV. FRIDENBERG. 


1. An attorney is not privileged as a witness from communicating facts concerning 
his client, where he himself is a party to the transaction or agreement which he 
is called upon to disclose ; therefore, it was held, that an attorney who was sum- 
moned as garnishee in an attachment sur judgment, was bound to answer to inter- 
rogatories, whether he had received from his client a sum of money in trust to 
pay a certain per centage to such of his creditors as would accept the same in 
full satisfaction of their respective debts. 

2. An attorney is not to judge what is or is not privileged from disclosure. He 
must state the occasion and circumstance of the act or communication, and the 
general nature of the matter alleged to be privileged, so that the court may 
decide whether he shall be compelled to testify or not. 


In this case an attachment sur judgment was issued, and 
served upon Henry M. Phillips esq., one of the attorneys of this 
court. 
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The following interrogatories addressed to Mr. Phillips were 
filed: 

1. Have you within the last three months received of the 
above defendant certain moneys, in trust to pay twenty-five per 
cent. on the several debts due by the said defendant, to each and 
every of his creditors who would accept of the said twenty-five 
per cent., in full satisfaction of his or their respective claims? 
If so, state particularly the amount so received by you, and 
when the same was received. 

2. Have you within the last three months, and if so, when, 
received of the said defendant, or of any other person or per- 
sons, and if so, of whom, any moneys in trust to pay or distri- 
bute the same to and among the several creditors of the said 
defendant, or to such of them as would accept a certain per 
centage or proportion of their debts in full satisfaction thereof, 
and how much money has been so received by you? 

3. Had you paid out any, and if so, how much of the said 
moneys at the time the above attachment was served on you, 
and how much thereof then remained in your hands, to wit, on 
the first day of September, 1845? 

To which Mr. Phillips put in the following answer under 
oath: 

The respondent Henry M. Phillips, protesting that he is not 
bound to answer, says as follows: My only relation with the 
defendant, Mone Fridenberg, has been professional; he has 
been my client, and I have been his lawyer, and I have never 
received any money, property or information, from him, in any 
other than in a professional capacity, and in the relations above 
stated; and I therefore respectfully submit to the court, that I 
aim not bound to answer the interrogatories filed, because all 
information which my answers or any of them would give, has 
been derived by me professionally, and in the confidential rela- 
tions I occupy towards the defendant. Otherwise than as coun- 
sel for the defendant, I know nothing in answer to the interro- 
gatories propounded. My refusal to answer proceeds from no 
unwillingness on my part, but because I believe I have no right 
to do so, without the express consent of my client, which has 
not been given me, and I therefore respectfully submit to the 
court this as my full answer to so much of the interrogatories 
filed in this case as I can answer. 


Jeanes v. Fridenberg. 67 


This was a rule fora judgment against Mr. Phillips for want 
of a sufficient answer. 

Mr. John Fallon for the rule, cited 19 Johns, 135; 14 Pick. 
421; 6 Eng. Chan. Rep. 519. 

Mr. William L. Hirst, contra. 

Suarswoop, J. This court has heretofore decided that money 
raised on execution, and received from the sheriff by the attor- 
ney of the party, cannot be attached in his hands. In the pos- 
session of the sheriff it is in the custody of the law, and equally 
so in that of the attorney, who is an officer of the court, whose 
duty it is immediately to transmit or pay it to his client—a duty 
which the court by a summary proceeding will compel him to 
perform. How far the money of a client placed by him in the 
hands of his attorney for professional purposes, is liable to pro- 
cess of attachment, has not yet been decided, nor is it now 
presented for decision. 

Mr. Phillips, the garnishee in this case, declines answering 
the interrogatories addressed to him, because, he says, his only 
relation with the defendant has been professional, and that he 
has never received any money, property or information from 
him, in any other than a professional character. We are to 
decide therefore, not whether the money, if any, in his hands is 
subject to attachment, but whether he is bound to disclose the 
fact of his receipt of it, as well as on what occasion, under what 
circumstances, and for what purposes he received it. 

It may be assumed, that if the garnishee would be privileged 
as a witness from testifying to the matters inquired of, he can- 
not be compelled to discover them in this proceeding. The 
right which a party has to resist a discovery in a court of equity, 
of communications made to him in his professional capacity, 
and the right which a witness has in either a court of Jaw or 
equity, to decline giving testimony of such communications, 
rest upon the same principles. Stratford v. Hogan, 2 Ball & 
Beatty 164; Grenough wv. Gaskell, 1 Mylne & Keene 98. 

It is no doubt very important, that the privilege of the client 
in regard to matters confidentially communicated by him to his 
counsel, should be maintained in its full vigour. The object of 
the rnle however, is principally the proper conduct of judicial 
investigations, to which the full and free disclosure of the client 
to his professional adviser is essential (Moody & Malk. 33, note); 
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and it is equally important to preserve the limitations which 
have been placed upon the privilege, so as to prevent it from 
being employed as an instrument to embarrass, evade or defeat 
that justice which it is intended to subserve. 

It is now well settled that the privilege is not confined to 
cases where a suit is either pending or expected, but extends to 
all cases where the counsel is applied to in the line of his pro- 
fession. If touching matters that come within the ordinary 
scope of professional employment, he receives a communication 
in his professional capacity, either from a client or on his 
account, and for his benefit in the transaction of his business, he 
is not only justified in withholding information thus derived, but 
bound to do so; (Grenough v. Gaskell, 1 Mylne & Keene 98; 
Cromack v. Heathcote, 4 Moore 357, S. C.; 2 Brod. & Bingh. 4; 
Doe d. Shellard v. Harris, 5 Carr. & Payne 592; Clark v. Clark, 
1 Moody & Rob. 3; Parker v. Carter et al., 4 Munf. 273; Foster 
v. Hall, 12 Pick. 89; Hatton vw. Robinson, 14 Pick. 421; Beltz- 
hoover v. Blackstock, 3 Watts 20) ; and the court will not permit 
him to make the disclosure, even if he should be willing, (Good- 
light ». Bridge, Lofft. 26,) unless indeed the client whose privi- 
lege it is, expressly consents. Merle v. Moore, 2 Carr. & Payne 
275, 8. C.; Ryan & Moody 390, 

It is not confined however, to facts communicated verbally or 
in writing by the client, but extends to such as he has acquired 
by his own personal observation in consequence of such com- 
munication. Thus he will not be compelled to produce or state 
the nature or contents of a deed or paper delivered to him by 
his client. Nixonetal. v. Mayoh, 1 Moody & Rob. 76; Rex v. 
Woodley, ibid. 390; Kingston v. Gale, Finch. R. 259; Viner’s 
Abr. Discovery 1; Bate v. Kinsey, 1 Cromp. Mees. & Rose. 43; 
Doe d. Strode v. Seaton et al., 2 Ad. & El. 171; Doe d. Peter wv. 
Watkins, 3 Bingh. N. C. 421; Brard v. Ackerman, 5 Esp. 119; 
Harris et al. v. Hill et al., 3 Stark. 140; Jackson v. Burtis et al., 
14 Johns. 391; Coveney v. Tannahill, 1 Hill 33. So he cannot 
when examined as a witness, be asked, whether a document 
shown to him by his client in the course of a professional inter- 
view, was then in the same state as when produced on the trial. 
Wheatley v. Williams, 1 Mees. & Wels. 533; Brown v. Payson, 
6 N. Hamp. 443. See Baker v. Arnold, 1 Caines 157; Brandt 
v. Klein, 17 Johns. 335. If an attorney, in searching for a deed 
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belonging to his client, should find another which might operate 
to his prejudice, he would not be bound to produce or disclose 
it. If therefore, a document be exhibited to an attorney in pur- 
suance of a confidential consultation, all that appears on the 
face of such document is a part of the confidential communica- 
tion. Abingerc. b., in 1 Mees. & W. 533. 

Lord Ellenborough has indeed said in broad terms, that “one 
sense is privileged as well as another. He cannot be said to be 
privileged as to what he hears, but not to what he sees, where 
the knowledge acquired as to both, has been from his situation 
as attorney ;”’ and in a case where the question was as to the 
fact of the destruction of a deed by the party in the presence of 
the attorney, he considered it as a transaction with which the 
witness had only become acquainted from being employed as 
attorney, and excluded the testimony. Robson v. Kemp, 5 
Esp. 52. While lord Tenterden was evidently disposed to 
restrict the privilege within limits entirely too narrow, lord El- 
lenborough in this case seems to have stretched it to its farthest 
extreme, if not beyond the true boundary line. Grenough w. 
Gaskell, 1 Mylne & Keene 98; Wadsworth v. Hamshaw et al., 
2 Brod. & Bingh. 5, n.; Williams v. Mundie, Ryan & Moody 
34. See Rothwell v. King, ld. Nottingham’s MS., 2 Swanst. 
221, note; Coveney v. Tannahill, 1 Hill 33. 

It is certain however, that an attorney is not privileged as to 
all facts of which he may acquire personal knowledge from his 
situation as attorney. Lord Eldon has told us that “the dis- 
tinction is extremely nice between the questions which the 
attorney is bound to answer, and those which he is privileged 
from answering.”? Parkhurst v. Lowten, 2 Swanst. 201. Who- 
ever will take the trouble of examining all the cases, will disco- 
ver the difficulty of drawing from them any general rules or 
principles. Lord Brougham has attempted a classification of 
what he calls the apparent exceptions to the privilege, and the 
one material to our present question, he states thus: “Where 
there could not be said, in any correctness of speech to be a 
communication at all, as where for instance, a fact, something 
that was done, became known to him, from his having been 
brought to a certain place by the circumstance of his being the 
attorney, but of which fact any other man, if there, would have 
been equally conusant, (and even this has been held privi- 
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leged in some of the cases’), Grenough v. Gaskell, 1 Mylne & 
Keene 98. 

It would perhaps be a more general, and at the same time 
more simple and intelligible expression of this exception, to say, 
that the privilege does not extend to facts coming to the know- 
ledge of the attorney, only as a natural or accidental consequence 
of his occupying that situation, and not derived by him either 
directly or indirectly, in consequence of any confidential com- 
munication made to him. Thus it is clear that he may be 
compelled to testify to the fact of his employment as attorney, 
and by whom, (Beckweth v. Benner et al., 6 Carr. & Payne 
681; Gillard v. Bates, 6 Mees. & Wels. 547; Studdy vw. Sanders 
et al., 2 Dowl. & Ryl. 347; Levy v. Pope, Moo. & Malk. 410; 
Cherac et al. v. Reinicker, 11 Wheat. 280), to the identity of 
his client as the person who subscribed and swore to an answer 
in chancery, though he was present only in consequence of his 
professional character, (Doe d. Jupp v. Andrews, Cowp. 845; 
Rex v. Watkinson, 2 Stra. 1122, note by reporter ; see 1 Hill 38), 
to the handwriting of his client, though he obtained his know- 
ledge only from having witnessed his execution of the bailbond, 
in the action in which he was retained, (Hurd et an. v. Moring, 
1 Carr. & Payne 372; Johnson v. Daverne, 19 Johns. 134), to 
the fact of his own or his client’s possession of deeds or papers, 
with a view to lay the ground-work of secondary evidence, 
though not as we have seen to produce them or disclose their 
contents or character, (Rothwell v. King, ld. Nottingham MS., 
2 Swanst. 221, note; Bevan v. Waters, Moo. & Malk. 235; 
Eicke v. Nokes, Moo. & Malk. 303; Lessee of Rhoads »v. Selin 
et al., 4 Wash. C. C. Rep. 718; Brandt v. Klein, 17 Johns. 335; 
Jackson v. M’Vey et al., 18 Johns. 330), to the fact of the exe- 
cution of a deed or instrument of writing, and that whether he 
attests it or not, though he shall not detail any confidential con- 
versation which may have taken place at the time, (March 83, 
pl. 136; Sandford vw. Remington, 2 Ves. jr. 189; lord Say & 
Seal’s case, 10 Mod. 40; Robson v. Kemp. 5 Esp. 52; Doe d. 
Avery v. Roe, 6 Dowl. P. C. 518; Hatton vw. Robinson, 14 Pick. 
421), to the fact of the payment of a sum of money, though it 
prove simony in the client so as to induce a forfeiture, (Park- 
hurst v. Lowten, 2 Swanst. 201), to the fact that the consideration 
of a deed prepared by him was usurious, (Duffin v. Smith, 
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Peake’s N. P. C. 108), though both these last cases may be 
referred to a class where he is required to testify to the fact of 
communications made by or to him with other parties, though 
by the direction or on behalf of his client, (Spencely q. t. v. 
Schulenburg, 7 East 357; 3 Smith 325; Turner v. Railton, 2 
Esp. 474; Ripon v. Davies, 2 Nev. & Man. 310; Griffith v. Da- 
vies, 5 Barn. & Ad. 504; Baugh v. Cradock, 1 Mao. & Rob. 
182; Cleve v. Powel, ibid. 228; M’Tavish v. Denning, Anthon’s 
N. P. C. 113), to the fact that the client had asked him a matter 
of fact for information, as to a communication the attorney had 
made to others, the object of the evidence being to prove an act 
of bankruptcy committed by the client, (Bramwell v. Lucas, 2 
Barn. & Cressw. 745), and finally to the fact of mere extraneous 
statements made by the client not relating to the subject matter, 
in regard to which the attorney is consulted or employed. 
Brandt v. Klein, 17 Johns. 335; Riggs v. Denniston, 3 Johns. 
Cas. 203; Gillard uv. Bates, 8 Dowl. P. C. 774; 6 Mees. & Wels. 
547. 

These are all cases in which the attorney is but a witness; but 
there is a class which stands upon higher, and still clearer and 
more unequivocal ground, where the line is distinctly and 
broadly marked, and that is, where the attorney is himself a 
party to the transaction or agreement which he is called upon 
to disclose. Wilson v. Rastall, 4 T. R. 759; Duffin vw. Smith, 
Peake’s N. P. C. 108; Coveney vw. Tannalhill, 1 Hill 33; Hatton 
v. Robinson, 14 Pick. 421; Heister v. Davis, 3 Yeates 4. If the 
privilege were suffered to be applied to such cases, a wide door 
would be opened for the successful perpetration of fraud and 
crime. Attorneys would be selected as the agents or trustees 
wherever a cover of darkness was needed; and though but few 
might be found base enough so to prostitute their high and 
honourable profession, yet the character of the whole bar would 
be injured and degraded by the conduct of those few, for whom 
the temptation would be too great. 

From the interrogatories propounded to the garnishee in this 
case; we cannot perceive that the answer would necessarily in- 
volve a breach of professional confidence. Should it be simply 
in the affirmative, that he had received of his client a sum of 
money in trust to pay twenty-five per cent., or any other per 
centage, to each of his creditors who would accept the same in 
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full satisfaction of their respective debts, or in trust to distribute 
and pay the same among his creditors generally, such a trans- 
action would not be protected from disclosure. It would present 
the case of a mere agency or simple trust—which could as well 
have been confided to any one else as to an attorney—not in the 
line of his profession—requiring for its execution no legal skill— 
and which could in no sense be said to have been committed to 
him in consequence of his professional character. Bramwell v. 
Lucas, 2 Barn. & Cressw. 745. Nor would the court in consis- 
tency with its established principles interfere in such a case, by 
a summary process to compel the attorney to execute the trust, 
any more than if it had been a simple agency to collect rents or 
other dues, or if the assignment of this fund in trust for these 
purposes had been by a formal deed; and this it has been said, 
is one criterion by which to determine whether the privilege 
exists in cases of this character. Turguand et al. v. Knight, 2 
Mees. & Wels. 98; Exparte Aitken’s executors, 4 Barn. & Ald. 
47; Exparte Yeatman, 4 Dowl. P. C. 309. 

The garnishee in this case declares on oath, that he has never 
received any money, property or information, from the defend- 
ant in any other than his professional capacity, and it has been 
argued that this is a sufficient answer. The whole current of 
authorities however, from the first to the last, without a single 
exception, shows that he is not the judge of what is or is not 
privileged from disclosure. He must state the occasion and cir- 
cumstances of the act or communication, from which the court 
will decide whether he shall be compelled to testify. Coveney v. 
Tannahill, 1 Hill 33. There are several instances in which gene- 
ral demurrers to bills in equity, and to interrogatories addressed 
to witnesses in chancery, expressed in the same general terms 
as that before us, have been overruled. Kington v. Gale, 
Finch R. 259; Viner’s Abr. Discovery 1; Rothwell v. King, 2 
Swanst. 221, n.; Spencer v. Luttrell, ibid.; Vaillant v. Dode- 
mand, 1 Atk. 524; Parkhurst v. Lowten, 2 Swanst. 201. 
Indeed there are cases in England, and one in the supreme 
court of this state, in which it was held that where it appears 
to be impossible that the client can be injured by the disclosure, 
the privilege does not exist, as the reason of it fails, (Copeland 
v. Watts et al., 1 Stark. 95; Corsen v. Dubois, 1 Holt 239; 
Hamilton v. Neel, 7 Watts 517), decisions which necessarily 
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imply that the court has a right to know in the first instance, 
not only the occasion and circumstances, but the general nature 
of the matter alleged to be privileged. If this were not so,-it is 
plain that all the salutary limitations and restrictions which 
have been placed upon the privilege, would be defeated in 
many cases by an unscrupulous, an ignorant, or at best a par- 
tial judge, as the attorney might be, and the privilege itself thus 

| rendered in effect unrestricted, would be found altogether into- 
lerable in the practical administration of justice. 

On the whole then, we are of opinion, that the garnishee has 
hot set up a sufficient ground for not answering, and unless he 
desires to put in an answer, the rule for judgment must be made 
absolute. 

s 

Norse.—Mr. Phillips immediatdly put in his answers. 


[November 11, 1845. 
RICHARDS UV. BRITTIN. 


. Plaintiff held a mortgage against five adjoining houses, which were described as 
three parcels, Nos, 1, 2 and 3. On a writ of levari facias, the sheriff sold the 
property in that order, No. 1 bringing a price sufficient to pay in full the debt, 
ifterest and costs. ‘There were no other liens enforceable against the premises: 
Held, that the sale of Nos. 2 and 3 was irregular; and as to them the sale was 


set aside, 


The plaintiff held a mortgage of $1500 on the premises sold 
under the levari facias on this case, which was the first lien on 
the premises. 

The premises sold consisted of five houses adjoining, and 
were described and sold in three parcels, Nos. 1, 2, 3. 

No. 1 sold for $2200, which was sutlicient to discharge in 

full the whole debt, interest and costs, in this case, 

No. 2 sold for $1000, and No. 3 for $1100. The plaintiff 
was also the holder of a second mortgage on the same premises 
for $ 3000. 

No process for the recovery of the second mortgage was 
issued, nor had the sheriff any other execution in his hands, 
except the levari facias in this case. 

H. H. Allen, terre-tenant, asked to have the sheriff’s sale set 
aside as to Nos. 2 and 3. 

VOL, V.—NO, Il. 


~I 
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The court set aside the sale of parcels Nos. 2 and 3, on the 
ground that the only lien enforceable at that time by the sale of 
the premises, was satisfied by the sale of parcel No. 1; and the 
sherift had no authority by his writ to proceed farther. 


[November 22, 1845. 
WORTHINGTON U. WORTHINGTON, 

1, Under the act of the 13th of June, 1840, which allows real estate lying in one 
or more adjoining tracts, in different counties, to be taken in execution, the court 
require, that to entitle the inquisition to the approbation of the court, notice shall 
be given to the defendant of the time and place of holding the same, according 
to the 46th section of the act of 16th June, 1836, and an affidavit filed. If the 
defendant demand it, the inquisition must be held on the premises, according to 
the 47th section of the same act; and the motion to approve the inquisition can- 
not be made before the Saturday succeeding the return day of the writ, when 
the inquisition, if in other respects regular, will be approved, unless exceptions 
have been filed. 

2. The inquest is not to ascertain whether that part of the tract which lies beyond 
the sheriff’s bailiwick, can be sold separately from that within it, without pre- 
judice to the whole, but whether the part taken in execution situate within the 
sheriff’s bailiwick, can be sold separately. 


A fi. fa. had issued in this case, upon which the sheriff re- 
turned that he had seized and taken in execution: First, a lot 
with the improvements thereon, in Byberry township, Philadel- 
phia county, describing it by metes and bounds, containing 
eighty-nine perches, more or less. Second, a lot (adjoining the 
first described lot, and part of the same tract), situated in the 
county of Bucks, describing it by metes and bounds, containing 
four acres and eighty-nine perches, more or less, which remained 
in his hands unsold for want of buyers; and he returned an 
inquisition by him held, by which it was found, “that that part 
of the land taken in execution by virtue of the said writ, which 
is situate in the county of Bucks (and more particularly des- 
cribed in the said schedule as No. 2), cannot be sold separately 
and apart from that part of the said land (more particularly 
described in the said schedule as No. 1), situate in the county 
of Philadelphia, without prejudice to or spoiling the whole 
thereof, and that it will be to the interest of the defendant in the 
said writ and his legal representatives and creditors, that the 
whole of the said land be sold together and as one tract, to wit, 
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that portion thereof situate in the county of Philadelphia, and 
that portion thereof situate in the county of Bucks, the metes 
and bounds whereof are more particularly set forth in the said 
schedule hereto and the said writ annexed.”’ The inquisition 
also finds, “that the rents, issues, and profits of the said des- 
cribed premises or property, by me the said sheriff taken in 
execution by virtue of the said writ, are not of a clear yearly 
value beyond all reprises sufficient, within the space of seven 
years, to satisfy the debt and damages in the writ aforesaid 
mentioned.’”? And it also values and appraises the said des- 
cribed premises at the sum of one thousand dollars. 

Mr. Knight, for the plaintiff, now moved the court to approve 
the said inquisition. 

Suanswoop J. It is enacted by the 12th section of the act of 
13th June, 1840 (Pamph. L. p. 689; Purd. 429), that when 
“any part of any lands or real estate, which lie in one or more 
adjoining tracts in dillerent counties, has been or shail be taken 
in execution, under any writ of fert facias or writ of levari 
facias, issued out of any court in either county, it shall be the 
duty of the sheriff to summon an inquest, for the purpose of 
ascertaining whether that part of said land, which has been 
taken in execution, can be sold separately and apart from the 
other part of said land lying in the adjoining county or counties, 
without prejudice to the whole, or to the interest of the defend- 
ant or defendants, or any of his or her lien creditors or other 
person who may be interested in the proceeds thereof; and also 
how much and what part of said lands in such adjoining county 
or counties ought to be sold with that part taken in execution 
as aforesaid, describing the same by metes and bounds.” If 
the inquest find that the part taken in execution cannot be sepa- 
rately sold without prejudice to the whole, and the inquisition 
returned shall be approved by the court, a writ to sell the whole 
is then directed to be issued. 

There is no provision, however, on the subject of notice to 
the defendant of the holding of the inquest, or that if the der 
fendant desire it shall be held on the premises. This has been 
carefully attended to by the legislature in the ordinary case of 
an inquest, to ascertain whether the property will pay the debt 
in seven years: and it is clear that the inquiry authorized by 
this act may be of as much if not more importance to the de- 
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fendant. It is right therefore that he should have the oppor- 
tunity of being heard before the jury. Here the same inquest 
has acted also as a jury of condemnation; and it is to be pre- 
sumed that the sheriff, according to his duty, gave notice of the 
holding of the inquest for that purpose; but the presumption 
does not arise that he notified the defendant of the other purpose 
for which the inquest was held, as the law has not made it his 
duty todo so. The court has deemed it proper therefore, for 
the regulation of the practice in such cases hereafter, to say, that 
in order to entitle the inquisition to the approbation of the court, 
notice must have been given according to the provisions of the 
46th section of the act of 16th June, 1836, entitled “An act 
relating to executions,’ and an affidavit thereof filed; if the 
defendant demand it, the inquest shall be held on the premises, 
according to the 47th section of the same act; and that the 
motion to approve the inquisition shall not be made before the 
Saturday succeeding the return day of the writ, when the 
inquisition, if in other respects regular, will be approved, unless 
exceptions have been previously filed. 

The inquisition now presented to us for approbation is not 
however regular. The sheriff returns that he has seized and 
taken in execution the land in Bucks, as well as that in Phila- 
delphia county. The act of 13th June, 1840, gives him no such 
power; and he certainly has it not independently of that act. 
It expressly provides, that where the sheriff has taken in exe- 
cliition a part of a tract lying in adjoining counties, he shall 
summon an inquest to ascertain whether ¢he land taken in 
execution cau be sold separately from that which is situated in 
the adjacent county. If the inquest find that it cannot, then a 
writ issues which authorizes the sheriff to sell the whole. There 
are no words empowering him to seize the lands out of his 
bailiwick in the first instance. 

This irregularity would not however be fatal to the proceed- 
ings; for upon application of the sheriff the court would allow 
him to amend his return, But a more material and irremediable 
error occurs in the inquisition. The inquest find that the part 
in Bucks county cannot be sold separately from that in Phila- 
delphia county, without prejudice to the whole. This is not the 
question submitted to them by the act of assembly, but on the 
contrary, whether the part é/aken in execution, to wit, that in 
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Philadelphia county, can be sold separately. It may very well 
happen, that where the part in one county has been taken in 
execution and must be sold, that it would be beneficial to all 
parties in interest to sell the whole tract together; and yet this 
might not be the case if the part taken in execution and to be 
sold is that which lies in the other county. It may not be for 
the interest of the defendant, that the part in the adjacent county 
should be sold at all. . It may be his interest as well as his wish 
to keep it. It may be a complete farm in itself, without the 
field or woodland taken in execution over the line: and though 
if the farm were to be sold, it might be better to sell the adjacent 
field or woodland with it, yet in the case supposed the farm has 
not been taken in execution, and is not necessarily to be sold, 
In the present instance, the part seized and taken in execution 
in this county contains eighty-nine perches, while that in the 
adjoining county contains four acres and eighty-nine perches. 
The part in this county may be sufficient to satisfy the execu- 
tion. The defendant may prefer to let it be sold separately, 
and to keep the rest; and if there is no other person interested 
who objects, he has a right to do so. The law will not take 
and sell a man’s property against his will, unless it be necessary 
to enforce the rights of other parties, 
Mr. Knight, therefore, takes nothing by his motion. 





eens 


IN THE ORPHANS’ COURT OF CHESTER COUNTY. 
GRAHAM U. GRAHAM’S EXECUTORS. 


1. A. made his last will, commencing with the introductory clause: “ And as to 
what worldly estate it has pleased God to bless me with in this life, I give and dis- 
pose of the same as follows.” After directing his debts to be paid and giving a 
small legacy, he ordered the residue of his personal estate to be appraised, and 
that it should remain to be occupied by his widow “ during her natural life, or that 
she remains my widow, as well as that of my real estate, which real and personal 
she is to occupy as aforesaid, excepting as hereinafter mentioned.” That if any of 
his unmarried children should marry, it was left to his wife’s discretion to give 
them such support as she saw proper; the same to be deducted out of their shares 
of his estate: that his unmarried daughters and two minor sons, T.. and J., should 
have suitable support, along with their mother out of his estate, until they 
should marry or his minor sons went to trades; after which the said sons were 
to receive necessary clothing, while at trades, and no more, until a “dividend” of 
his estate should be made, as thereinafter mentioned: that his fulling-mill should 
remain at the discretion of his wife and unmarried daughters, to receive the 
rents for their mutual support, and of his minor sons, “until the death of my 
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wife, or of her marriage;” but in case of the death or marriage of his wife before 
his daughter Rachel arrived at the age of twenty-one years, then his property was 
to remain, to be occupied by his unmarried daughters, for their mutual support, 
until that period: in case his wife should marry, she was to draw out of his 
estate, when divided, an equal share with his children, in lieu of dower: that 
after the marriage of his wife, if that should take place, and after his daughter 
Rachel arrived at full age, his executors were to dispose of the whole of the real 
and personal estate at public sale, and divide the proceeds equally, “to and among 
my wift, in case of her marriage as aforesaid, and each of my children share 
and share alike, except my son James Graham, which I give and bequeath the 
sum of one dollar, lawful money, to be paid out of my real and personal estate, 
and no more, which legacies I give and bequeath unto each of them or the sur- 
vivors of them or to their lawfully begotten heirs and assigns forever.” By a 
codicil the testator gave to his wife, “one hundred dollars more and in addition 


” 


to what was heretofore bequeathed to her.” The wife died without having again 
married. Held, that it was the intention of the decedent to die testate, as to all 
his property, and to provide for an equal distribution of the proceeds of the real 
estate among his children, except James, and to effect this intent and prevent a 
failure of the devise, the court would supply, by implication, the words “ or 
death,” 
. The general rule in the construction of wills. To effect the intent, a mistake 


may be corrected or an omission supplied. 


inadvertently omitted in the clause directing a sale by the executors. 


v2 


3. To prevent a will from failing of effect altogether, a devise or bequest will be 
implied, if there be any thing to designate the person to take. 


— 


. Introductory words expressive of an intention to dispose of the whole of the tes- 
tator’s estate, will not, of themselves, create a testamentary disposition, but if it be 
dubious whether an estate is omitted or not, they will help the interpretation, 
and may be called in aid of a devise by implication. 


James Graham, one of the sons of Neal Graham, presented 
his petition to the orphans’ court, setting out that his father 
died in the year 1832, first having made his last will, of which 
he appointed Henry Kurtz and Mordecai Evans, executors, di- 
recting them to dispose of the whole of his real and personal 
estate, at and after the marriage of his wife, and the arrival of 
his daughter Rachel at the age of twenty-one years: that his 
said wife was since deceased, without having married again, 
and the said Rachel of full age, therefore the said real estate was 
undisposed of, by the said will: that the personal estate was 
exhausted in payment of debts, and a portion of the real estate 
sold by the sheriff, and the balance of the proceeds, after pay- 
meut of liens, received by the executors, who had filed an 
account of their administration, which was confirmed by the 
court and showed a balance in their hands, due to the estate, of 
$594, all of which is the proceeds of the sale of the real estate: 
tliat the executors refused to pay to the petitioner any portion 
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of the funds in their hands, and therefore, prayed the court for 
a citation against the said executors, commanding them to be 
and appear, &c., and show cause why a decree should not be 
made commanding them to distribute the said fund to and 
amongst the petitioner and the other heirs of the deceased, ac- 
cording to the intestate laws, 

A citation issued in pursuance of the prayer of the petition, 
to which the executors appeared and pleaded, in substance, that 
the said Neal Graham died, first having made his last will, 
afterwards duly proved, by which he devised: “ And as to what 
worldly estate it hath pleased God to bless me with in this life, 
I give aud dispose of the same as follows: And first, I order 
that my just debts and funeral expenses be paid out of my per- 
sonal estate: Secondly, I give and bequeath my silver watch 
unto my son Thomas Graham, without charge: Thirdly, I order 
all the remainder of my personal estate to be appraised, and no 
person shall be permitted to take any part thereof at the ap- 
praised price, but that it remain to be occupied by my well 
beloved wife, during her natural life, or that she remains my 
widow, as well as that of my real estate, which real and per- 
sonal she is to occupy as aforesaid, excepting as hereinafter 
mentioned, unless some of my unmarried children should see 
cause to marry; in that case I leave to my wife’s discretion to 
give them what support she may think proper, charging them 
with the same, to be deducted out of their share of my estate ; 
and farther it is my will aud I do order that my unmarried 
daughters and two minor sous, Thomas and Isaac, have suit- 
able support along with their mother out of my estate, except 
or until they or either of them should marry, or my minor sons 
zo to trades, after my aforesaid sons to receive necessary cloth- 
ing while at trades, and no more, until a dividend shall be made 
of my estate, as hereinafter mentioned; and farther, it is my 
will that my fulling-mill be at the discretion of my wife and 
unmarried daughters, to let it to such person or persons and on 
such terms as they see fit, towards their mutual support and 
that of my minor sons as aforesaid, until the death of my wiie 
or of her marriage, together with the apparatus thereunto be- 
longing; but in case that my two sons before mentioned, should 
not see proper to go to trades, but to earn their livelihood for 
themselves from their mother, then their support to cease, ex- 
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cept their mother see cause. But in case the death or marriage 
of my wife shall or should take place before my daughter 
Rachel arrives at the age of twenty-one years, in that case my 
will is that my property remain to be occupied by my unmar- 
ried daughters, for their mutual support until that period; but 
in case my wife should see cause to marry, in that case my will 
is that she draw out of my estate, when divided, an equal share 
with my children, that is to say, a child’s part and no more, in 
lieu of dower; and farther it is my will, and I do order, that at 
or after the marriage, if that should take place, of my wife, 
and at or after my daughter Rachel arrives to the age of 
twenty-one years, that my exccutors, hereinafter named, dispose 
of the whole of my real and personal estate at public sale, and 
of the proceeds, after deducting necessary expenses, fo be equally 
divided to and among my wife, in case of her marriage us 
aforesaid, and each of my children, share and share alike, 
except my son James Graham, which | give and bequeath the 
sum of one dollar, lawful money, to be paid out of my real and 
personal estate, and no more, which legacies I give and be- 
queath unto each of them or the survivors of them, or to their 
lawful begotten heirs and assigns forever.’”’ That by a codicil 
annexed to the said will, the said testator bequeathed to his 
wife one hundred dollars “more and in addition to what was 
heretofore bequeathed to her,’’ and to his son Thomas one hun- 
dred dollars “more and in addition to what was heretofore 
bequeathed to him,” &c.; that the said legacy bequeathed to the 
said James was heretofore, to wit, &c., tendered by the defend- 
ants to him; that although true it is the said wife of the said 
Neal is deceased, without having married again, and the said 
Rachel is of full age, yet the said Neal has, in and by his said 
last will, well and sufficiently devised and disposed of the said 
real estate, and did not die intestate as to the same. To this 
plea the defendant demurred. 

Darlington, for the plaintiff, stated the question to be, 
whether the testator died testate or intestate as to his real 
estate, and insisted that the event upon the happening of which 
the executors were empowered to sell, to wit, the marriage of 
the wife, had never happened, and as no other or farther dispo- 
sition of his estate was made, his estate, in the events which 
had occurred, was to be considered as intestate property, and to 
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descend and be distributed according to the intestate laws. 
That here, in respect of the real estate, there was only a bequest 
of the proceeds of the sale of the land, to be made by the exe- 
cutors, but in the contingency, to wit, the marriage of the 
widow, which had not taken place, and that the will was to be 
operative in that event alone, was clear from that portion of it 
which gave a child’s part to the wife, and the codicil giving her 
one hundred dollars in addition. An heir at law is not to be 
disinherited except by express devise or necessary implication, 
and here there was no intention to disinherit the son James 
sufficiently manifested, except upon the happening of the par- 
ticular event, which had not taken place. 1 Roper on Legacies 
351; Dean v. Gaskin, Cow. 657; Thomas uv. Thomas, 1 R. 112; 
Boskert v. Evans, 5 Wh. 562. Where a legacy is given on a 
condition precedent, the condition must be strictly performed, 
otherwise the legacy does not vest. 1 Rop.on Leg. 501, 514. 

Mr. Lewis, for the defendant, argued, that an intent was ap- 
parent to give all the estate of which the testator died seized or 
possessed, from the introductory words of the will. That 
another intent was manifest, viz. to exclude James in favour of 
the widow and other children in every event, for it could not 
be supposed the former was to be shut out, in case of remar- 
riage of the widow, and let in on the estate in the event of her 
death, for which distinction no reason could be shown. That 
here was an express devise of the proceeds by force of the 
words, “which legacies I give and bequeath unto each of 
them,” &c.; that taking the whole will, it was evident the pro- 
ceeds were to go to the children except James, after the death 
of the widow, and that a devise of the proceeds was a dispo- 
sition of the estate itself. 

He cited Ward on Leg. 194; 18 Law Lib.; Carlisle ». Can- 
ning, 3 R. 489; Reed v. Reed, 9 Mass. R. 372; Wright wv. Barrett, 

3 Pick. R. 44; 1 John. Ch. R. 495; Hickman v. Hazelwood, 33 
Eng. Com. L. R. 38; Pratt v. Pratt, ib. 44; Ward on Leg. 201. 

The opinion of the court was delivered as follows, by 

Bet, President. The only question presented by the plead- 
ings in this case is, whether under the circumstances which have 
happened, Neal Graham died testate or intestate as to his real 
estate? The right decision of this question depends on the due 
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construction of his last will and testament, dated January 2d, 
1830, and the codicils thereto. 

In the construction of wills, there is no maxim of such uni- 
versal application, and therefore none so trite, as that courts are 
bound to find out the intention of the testator, if it be possible 
to do so, and to make such a construction as will effectuate that 
intention. In searching for it we are to consider the whole will, 
and no matter how imperfectly or obscurely it may be worded, 
if it contain that within its four corners from which the mean- 
ing of the decedent may be fairly inferred, the law says it shall 
be carried into effect, unless it would contravene some well 
established legal rule. For this purpose a mistake may be cor- 
rected or an omission supplied, if it be clear from the context 
that there is such mistake or omission. Ward on Legacies 203; 
18 Law Lib. And to prevent a will from failing of effect alto- 
gether, a devise or bequest will be implied, if there be any thing 
to designate the person to take. Per Gibson ce. j., in Thomas 
vw. Thomas, 1 Rawle 112. Acain, it is said that where there is 
no doubt of the intention to give, and the words of gift are 
omitted by mistake or inadvertence, the court will supply them 
by implication (Bibin « Walker, Amb. 661, cited in 1 Pow. on 
Dev. 334, No. 1), which is defined to be such a strong proba- 
bility of intention as that a contrary intent cannot be presumed. 
2 ib. 199. 

Bearing these rules in mind, let us turn to the will before us, 
and see whether there be such a strong probability of intention 
to dispose of the estate in question, under the circumstances 
which have happened, as that a contrary intent can not be pre- 
sumed. If there be, it has already been shown that omitted 
words will be supplied, rather than the will should altogether 
fail. 

The introduetory words of this will show an intent to make 
a testamentary disposition of his whole estate, under any and 
all circumstances. As to what worldly estate it hath pleased 
God to bless me with, I give and dispose of the same as fol- 
lows.’’ Here is no reservation or restriction as to quantity, 
quality, or contingency. His whole worldly estate he gives and 
disposes of. It is true that these words, unconnected with any 
particular devise, will not carry an estate that is clearly omitted, 
or of themselves create a testamentary disposition; but if it be 
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dubious whether the estate be omitted or not, they will help the 
interpretation, and may be and constantly are called in aid of a 
devise by implieation. Busby v. Busby, 1 Dall. 226. 

In this instance, taken in connexion with the subsequent de- 
vises and bequests, they are almost irresistibly indicative of a 
determination by the testator not to die intestate in respect of 
any of his property, and I think, from the whole will, it is 
equally clear that in no event did he intend that his son James, 
the complainant, should take more than the pecuniary legacies 
bequeathed to him by the principal instrument and codicil. 

The first object of the testator’s bounty was his wife. To 
her he gave an estate of freehold durante viduatale. She was 
to have all his real as well as personal property “during her 
natural life, or that she remains my widow,” charged, however, 
with the suitable support of his two unmarried daughters, and 
two minor sons, Thomas and Isaac, uutil they or either of them 
should marry, or the minor sons sent to trades, after which they 
were to receive necessary clothing, and no more, “until a 
dividend shall be made of my estate as hereinafter men- 
tioned.’’ It is obvious, that at this moment the testator con- 
templated the division, erroneously called dividend, “ hereinafter 
mentioned,’ was without fail to be made at some time, for it 
cannot be pretended that he intended, under any set of circum- 
stances, to disinherit his minor sons, and yet by the terms of the 
will, they were to receive no more than necessary clothing after 
they went to trades, until the division to be subsequently 
directed should be made. 

When was this division to be made? I think it is plain, from 
the whole scope of the will,it was to be after the death or marriage 
of his wife, if either of these events should occur after Rachel 
attained full age; but if before, then not until Rachel’s majority; 
for immediately afier the clause which speaks of the “dividend,” 
the testator proceeds: “And farther, it is my will that my full- 
ing-mill be at the discretion of my wife and unmarried daugh- 
ters, to let it to such person or persons as they see fit, toward 
their mutual support and that of my minor sons as aforesaid, 
until the death of my wife or marriage. But incase the death 
or marriage of my wife should take place before my daughter 
Rachel arrives at the age of twenty-one years, in that case my 
will is that my property remain to be occupied by my unmar- 
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ried daughters, for their mutual support until that period.’ 
Thus far the primary object is plainly apparent. It is to make 
provision for his wife as long as she a need it, or until she 
united herself again in marriage, and for the unmarried daugh- 
ters during their minority. It is either the death or marriage 
of the wife that is to put an end to her estate, and the attain- 
ment of full age by Rachel, that is to determine the exclusive 
interest of the unmarried daughters. It was not the marriage’ 
alone, but the death or marriage, whichever should first happen, 
that was to create new interests, for then the unmarried daugh- 
ters, if Rachel was still a minor, were to have the estate till her 
full age; and if then, to wit, at the period of the death or mar- 
riage, Rachel should be adult, or whenever she became so, a 
farther immediate disposition was contemplated, which disposi- 
tion we will presently see could be nothing else than the « divi- 
dend’’ mentioned in the prior part of the will, as to be therein- 
after mentioned. 

The first succeeding disposition which he makes, is in favour 
of the wife, in the event of her marriage. She is to draw from 
the estate, when divided, an equal share with the children. 
Then follows the clause which gives birth to this controversy. 
“And farther, it is my will and I do order, that after the mar- 
riage, if that should take place, of my wife, and at or after my 
daughter Rachel arrives to the age of twenty-one years, that 
my executors hereinafter named, dispose of the whole of my 
personal and real estate at public sale, and of the proceeds after 
deducting necessary expenses, to be equally divided to and 
among my wife in case of her marriage as aforesaid, and each 
of my children, share and share alike, except my son James 
Graham, which I give and bequeath the sum of one dollar, law- 
ful money, to be paid out of my real and personal estate, and 
no more.” 

Now although the death of the wife is not expressly men- 
tioned in this clause, as determining her several estate and con- 
stituting a period when the land was to be sold and divided, we 
cannot close our minds against the conviction, that the testator 
had in view the same contingencies for which he had provided 
before, and that the proper words were inadvertently omitted. 
Looking to the whole will and to the events contemplated by 
the decedent, it is impossible to believe that he intended the dis- 
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herison of James to depend on the contingency of his wife mar- 
rying again—that in case an event happened over which he 
could have no control, and which therefore could not affect his 
merits in the eyes of the testator, or his claim on his bounty, he 
was to be cut off with a dollar, while if the widow died without 
marrying, he was to come in for an equal share with the other 
children—in other words, that in the one case the testator in- 
tended to die testate, and in the other, intestate. This cannot 
be. The intention to exclude James is apparent, and the lan- 
guage of the clause under consideration is emphatic. He shall 
have of my estate the sum of one dollar and no more. It is true, 
that these words standing alone, would not operate to disinherit 
him without some actual disposition of the estate, express or by 
implication, but in a case of doubtful intention, they afford a 
strong light to conduct to correct conclusions. This construction 
is strengthened by the clause immediately following and in con- 
tinuation of that last quoted from the body of the will—* which 
legacies I give and bequeath unto each of them or the survivors 
of them, or to their lawfully begotten heirs and assigns forever.”’ 
What legacies? Why, the proceeds of the real estate he had 
given directions to be sold. “Unto each of them.”? Who are 
they? Why doubtless, his wife, in the event of her marriage, 
and children, or in the event of her death before marriage, his 
children, all of whom were to share equally of the proceeds, 
except James, who was to have one dollar and no more. Can 
there be stronger evidence than this, of the devisor’s intention 
that his estate should be finally settled and disposed of in the 
shares and proportions he had just before pointed out? 

The argument drawn in favour of an opposite intention, from 
the bequest in the codicil to the widow, of one hundred dollars 
more and in addition to what was theretofore bequeathed to her, 
is answered by the fact that this legacy was, obviously, intended 
to be in addition to the child’s share given her by the will, and 
to take effect only in the event of her again marrying. Taking 
then, into consideration the introductory words, and the severak 
clauses of the will brought into notice, I am of opinion that there 
is such a strong probability of the intention of the testator to die 
testate, and, by his will, to exclude James from an equal parti- 
cipation with the other children, that a contrary intent cannot 
be supposed; and there being in this will a sufficiant designation 
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of the persons who are to take the estate, we will, to prevent a 
failure of the devise, supply by implication the words “or death,” 
which I cannot but think, by fair inference from the whole will, 
were inadvertently omitted in the clause directing a sale by the 
executors—so as to make it read, “at or after the marriage, if 
that should take place, ov death of my wite,’ &c. The whole 
will, will then be made congruous and all its parts stand together. 

If this construction be the correct one, it follows that James 
Graham the complainant, has no interest in the property in 
question, under the intestate Jaws of the commonwealth. 

The prayer of his petition for a distribution according to the 
intestate laws, cannot therefore be granted. Wherefore the 
citation is dismissed. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 
{March 3, 1845. 
DAVIS U. M’CORMICK, 

1. As the writ of capias since the act of 1536, relating to the commencement of 
actions, cannot legally issue without a previous affidavit, such as that act requires, 
if issued without an affidavit, it may be set aside or quashed, on motion to the 
court by the party arrested. 

2, A motion to quash, is in such a case, the proper remedy. 


Capias in case sur libel, to September term, 1844, No. 52. 
Bail in $2000, C. C.& B. B. September 2, 1844, rule to show 
cause why the defendant shall not be discharged on common 
bail. September 9, 1844, rule to show cause why the writ 
shall not be quashed. Argued February 17, 1845. 

liayrs, president. The writ in this case was issued without 
any aflidavit. Our rule of court, No. 3, under the head of bail, 
declares that no bail shall be required in actions of trespass vie 
ef armis, in actions of libel, in actions for slanderous words, 
couspiracy, false imprisonment, or malicious prosecution, unless 
a previous affidavit of the cause of action be made and filed, 
before issuing of the writ. The breach of this rule in the pre- 
sent case, might be satisfied by ordering the bailbond to be 
canceled, and the defendants to be discharged o common bail. 

But the act of 1836, relating to the commencement of actions, 
provides in section 4, That no writ of capias ad respondendum 
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shall issue in any case, unless the plaintiff, his agent or attorney, 
shall previously thereto, make affidavit setting forth, first, the 
cause of action, &c. And the commissioners in their report of 
the bill which was enacted into this law, after discussing at 
large the existing practice and modes of proceeding in com- 
mencing actions, under the act of 1724-5, say, that they propose 
in the reported bill, to limit the methods of commencing personal 
actions to two, namely, summons and capias with bail; which 
they think adequate for all purposes with the exception they 
have stated, 7. e. in cases wherein a scire facias or other parti- 
cular writ is allowed, 

“We propose farther,” they add, “that the writ of summons, 
shall be the general method of commencing actions, and that a 
capias ad respondendum for the arrest of the person, shall be 
allowed only in certain special cases, which are distinctly set 
forth in the bill. We have endeavoured to lay down a plain 
and cousistent rule for the guidance of practitioners, and the 
information of the community; and at the same time, to settle 
in a satisfactory manner the different questions concerning com- 
pulsory process.” To carry out their plan, the bill reported by 
them, provided, as now in the fourth section of the act, that no 
writ of capias ad satisfaciendum should issue in any case, 
unless the plaintiff, his agent or attorney, should previously 
thereto, make affidavit setting forth, &c., &e. So that without 
this prerequisite, no writ of capias ad respondendum or capias 
ad satisfaciendum, can issue to arrest any defendant since the 
act of 1836. All persons are otherwise privileged from arrest. 
But if a capias be issued against one privileged from arrest, it 
will be quashed on motion. 3 Mass. 193; 2 Mass, 511. 

This writ has been issued in direct contravention of the act 
of assembly. The motion to quash is the proper remedy for 
such a violation of the law, the writ of capias being issued by 
the prothonotary, under the direction of the party and without 
any application to the court. The*defendant irregularly ar- 
rested, is entitled therefore to make his appeal to the court, to 
relieve him from the exigency of such illegal process by setting 
it aside, guia improvidé emanavit. 

I am of opinion then, that according to the provisions of the 
act of the 16th June, 1836, relating to the commencement of 
actions, the writ of capias in this case, having been issued with- 
out any previous affidavit, is illegal, and must be quashed. 
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IN THE SUPREME COURT OF PENNSYLVANIA. 
NISI PRIUS. 
(Philadelphia, October 11, 1845. 
MONTELIUS UV. MONTELIUS. 


1, Judgment was entered on a bond and warrant of attorney, which stipulated 
that execution should not issue before default in the payment of several promis- 
sory notes, unless the partnership existing between defendant and A. B. 
should be dissolved: Held, that an execution issued before the maturity of 
the notes, without a scire facias having been first sued out, to ascertain whether 
the partnership had been dissolved, was irregular, and it was accordingly set 
aside, 

2. It is no objection to the validity of a judgment entered under the 28th section 
of act of 24th February, 1806, that no declaration was filed, although the war- 
rant of attorney required that one shall be filed. 

3. A warrant of attorney to enter judgment of the last, next, or any subsequent 
term, authorizes the entry of a judgment at the present term. 

4. As between the plaintiff and defendant, it is no objection to the validity of a 
judgment, that the prothonotary has not fully complied with the act of 24th 
of February, 1806, which requires him to enter on his docket the date and tenor 
of the instrument of writing on which the judgment is founded. 


This case arose on a rule to show cause why a judgment 
entered on a bond and warrant of attorney, and the execution 
issued thereon, should not be set aside. The decision requires 
that the bond and warrant should be given at length as follows: 

“Know all men by these presents, That I, Marcus Montelius, 
tobacconist of the city of Philadelphia, am held and firmly 
bound unto William Montelius the elder, merchant of the said 
city, in the sum of $ 6000 of good and lawful money of the United 
States, to be paid to the said William Montelius sen., or his 
certain attorney, executors, administrators or assigns, to which 
payment well and truly to be made and done, I do bind my- 
self, my heirs, executors, administrators and assigns, and every 
of them, firmly by these presents. Sealed with my seal, dated 
the 6th day of December, A. D. 1844. 

“The condition of the above obligation is such, that whereas 
the above bounden Marcus Montelius hath this day given to 
the said William Montelius sen., his promissory notes, for the 
payment in all of $3000 as follows, to wit: One for $500, 
dated December 6, 1844, payable 18 months after date. One 
note for $500, dated as above, payable two years after date. 
One note for $500, dated as above, payable two years and six 
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months after date. One note for $500, dated as above, payable 
three years after date. One note for $500, dated as above, pay- 
able three years and six months after date. And one note for 
$500, dated as above, and payable four years after date. 

«“ Now, if the above bound Marcus Montelius, his heirs, exe- 
cutors, administrators or any of them, shall and do well and 
truly pay or cause to be paid unto the above named William 
Montelius sen., his heirs, executors, administrators or assigns, 
the just and full sum of $3000, at the times and in the amounts 
above set forth, with legal interest for the same, without fraud 
or farther delay, then this obligation to be void and of none 
effect, or else to be and remain in full force and virtue. 

“ And farther, I the said Marcus Montelius do hereby em- 
power any attorney of any of the courts of record of this state 
or elsewhere, to appear for me, and after one or more declara- 
tions filed for the above penalty, thereupon to confess judgment 
or judgments against me as one of the last, next, or any sub- 
sequent term, with release of errors, under the condition and 
with the distinct understanding however, that no execution 
shall issue, and no proceedings whatever be had upon said 
judgment or judgments, saving and excepting one or any of the 
following named counts or occurrences should take place: First, 
that any one of the said notes shall have become due and remain 
unpaid ; secondly, that the partnership now existing between 
the said Mareus and William Montelius jun., shall have been 
dissolved; thirdly, that any judgment for any amount exceed- 
ing $200 shall have been entered upon the records of any 
court of this commonwealth against me the said Marcus; and 
fourthly, upon my decease. In case any one of the above men- 
tioned contingencies or events shall have taken place, then the 
said judgment or judgments to take effect, otherwise no pro- 
ceedings to be had thereon. 

“In witness whereof, I have hereunto set my hand and seal 
this 6th December, 1844. 

Marcus Monretivs, [ Seal. }” 


Witnesses.—Robert T. Conrad, William Montelius jr. 


On the 13th December, 1844, judgment was entered upon 
the foregoing bond, but without any appearance being marked 
for either party, or declaration filed. 

8* 
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The prothonotary entered upon his docket the names of the 
parties, the date of the bond, its penal sum, and the dates and 
amounts of the several promissory notes, but not the terms of 
the stay of execution. 

On the 3d of October, 1845, the plaintiff issued a fi. fa. under 
which the sheriff levied upon and took possession of the stock 
in trade belonging to the defendant, at his store, No. 356 
Market street. 

On the 6th of October, 1845, a rule was obtained to show 
cause why the judgment and execution should not be set aside, 
returnable October 11, 1845. 

Before the return of the rule the plaintiff took deposition to 
prove that the partnership between Marcus Montelius and 
William Montelius jr., had been dissolved by consent, before 
the execution was issued. 

Counsel for the defendant, David Webster and C. Wallace 
Brooke ; for the plaintiff, Charles BE. Lex and H. J. Williams. 

Webster for defendant, argued, that the judgment had not 
been entered in accordance with the terms of the warrant, in 
the following particulars: First, no declaration was filed; it was 
expressly required that one should be filed before entering 
judgment, and as a warrant of attorney is in the nature of a 
contract, its terms are to be strictly followed. Second, no autho- 
rity was given by the warrant to enter the judgment at the 
December term. It read, “to confess judgment against me 
as of the last, next, or any subsequent term,” thereby ex- 
cluding authority to enter judgment at the then present term. 
A warrant to appear and confess judgment of a particular term 
must be entered of that term, and cannot be entered of any other. 
Bing. on Judgments 44; 2 Ch. Arch. Pr. 679. Third, the pro- 
thonotary in entering the judgment, had not complied with the 
act of 24th February, 1806 (Purd. Dig. 243), which requires him 
“particularly to enter on his docket the date and tenor of the 
instrument of writing on which the judgment is founded.’’ The 
prothonotary had not entered on his docket the special agreement 
for the stay of execution, which was an essential part of the 
warrant, and of great consequence to the defendant: certainly 
a part of the ¢enor of the instrument. Helvete v. Rapp, 7S. & 
R. 306. 

As to the execution, it was a conclusive objection to it, that 
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it had been issued without a scire facias having been first sued 
out, or any suggestion put upon the record of the happening 
of any of the contingencies named in the warrant, or without 
leave of the court. The docket showed that none of the notes 
had matured; and it did not show the happening of any event 
which would entitle the plaintiff to execution. It must first 
appear that the defendant has made default, which could not be 
properly done except by a scire fucias. The cases showed such 
a step to be necessary. Holden v. Ball, 1 Penn. Rep. 460; 
Adams v. Bush, 5 Watts 289. It was true, the plaintiff had 
taken depositions to prove the dissolution of the partnership, but 
it was sufficient for the defendant to deny that fact, and to ask . 
the court to direct an issue to be formed to decide the question, 
or else require the plaintiff to sue out a scire facias. 

Williams §& Lex for plaintiff, argued that the entry by the pro- 
thonotary of judgment, without filing a narr. was good, although 
the warrant only authorized such an entry after declaration filed; 
—they relied on 28th section of act of February 24, 1806; Hel- 
vete v. Rapp, 7S. & R. 306; Com. v. Conard, 1 R. 249;—that 
an execution might be issued without a sez. fa. or notice to de- 
fendant, and without first obtaining leave of the court—and that 
upon the happening of either of the events specified in the con- 
dition of the bond, the whole of the amount intended to be 
secured, became due. Gorman v. Richardson, 6 S. & R. 163; 
Smith v. James, 1 Miles 162; Morrell v. Smith, 5 Cowen 441. 

Brooke in reply, adverted to the fact that this rule was 
obtained at the instance of the defendant, and not upon the 
application of a creditor, as appeared to be the case in several 
of the authorities cited on the other side. He remarked, that 
judgments were frequently sustained between creditors, which 
would be held to be void in a contest between the parties. In 
Helvete v. Rapp, the defence was taken by a judgment creditor. 
The terms of the warrant are omitted in the report, but it is not 
alleged in any part of the case, that the docket entry did not set 
forth particularly the “date and tenor” of the bond. The ques- 
tion presented was, whether, notwithstanding all the particulars 
were spread upon the docket, the omission of the prothonotary 
to state, in words, that judgment was entered, rendered the 
entry nugatory. This case does not bear any analogy to the 
present. The Commonwealth v. Conard, was an action against 
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the prothonotary for an alleged breach of duty in omitting to 
enter on his docket the stay of execution provied for in the war- 
rant of attorney, and the question was whether, under the cir- 
cumstances, in the absence of particular instructions, the protho- 
notary acted in bad faith. Neither of these authorities touch the 
positions taken by the defendant. The cases cited in support of 
those positions, clearly show that the entry of this judgment is 
not in accordance with the warrant, nor in persuance of the act 
of assembly; and it is therefore void. 

But even if the judgment was regularly entered, the execu- 
tion cannot stand. It is alleged that one of the contingencies 
mentioned in the warrant has arisen, to wit, the dissolution of 
the partnership. What constitutes a dissolution may be a ques- 
tion, and upon that point the defendant has a right to be heard 
before a tribunal competent to determine the fact. The estab- 
lishment of this fact is necessary to entitle the plaintiff to issue 
the execution. He cannot assume it, and call upon the defend- 
ant to disprove it. He must show affirmatively that the event 
has happened. And for this purpose a seire facias should have 
been issued. Gorman v. Richardson has been relied upon as a 
case in point to show that a se?. fa. was unnecessary. The facts 
in some respects are similar, but in that case there was an ex- 
plicit admission, upon the record, by the defendant’s attorney, 
at the time of confessing the judgment, that the partnership was 
dissolved. This rendered a scire /acias useless. The other cases 
cited by the plaintiff’s counsel belong to a peculiar class, and 
are easily distinguishable from the present. 


His honour, judge Sergeant (after consulting with Mr. justice 
Kennedy, who came into court at the close of the argument), 
pronounced his decision as follows. 

SerGeant J. The first objection which has been taken to the 
judgment, is that it was entered without a declaration having 
been filed, according to the terms of the warrant which is of 
an anomalous character, as it and the bond are incorporated 
together, and form in fact but one instrument. But I think that 
a strict compliance with such a clause in a warrant of attorney 
accompanying a bond, has been dispensed with by the act of 
24th February, 1806. The 28th section of that act requires the 
prothonotary of any court of record within this commonwealth, 
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on the application of any person being the holder of any instru- 
ment of writing containing a warrant to any attorney at law to 
confess judgment, to enter the judgment without the agency of 
an attorney, or declaration filed. This section seems to control 
the language contained in the warrant of attorney in this case. 
It is next urged that the judgment has been entered of the wrong 
term. It appears to me, however, that the expression, /as¢ term, 
in a warrant, includes the term of the execution of the bond and 
warrant, as the words are referable to the commencement of 
the existing or present term. It is also contended that the omis- 
sion of the prothonotary to transcribe on the docket the terms 
of the agreement for stay of execution, avoids the entry of the 
judgment. Such an objection might, as in the cases cited in sup- 
port of this point, be of consequence between the plaintiff and 
the prothonotary, or between the plaintiff and the sheriff, but it 
isa matter of no importance as between the plaintiff and defend- 
ant, on a question as to the validity of the judgment. These 
are the grounds upon which the rule has been taken to set aside 
the judgment, but I do not think they are suflicient. 

The objection to the execution is, that the plaintiff did not first 
issue a scire facias calling upon the defendant to show cause 
why the plaintiff should not have execution of his judgment, 
because of the happening of one of the contingencies specified 
in the warrant, other than the non-payment of the several notes. 
I am inclined to think that the plaintiff was bound to follow 
this course. The issuing of a scire facias is the most direct and 
appropriate method to ascertain whether the terms upon which 
execution was to stay, have been violated by the defendant, 
or whether any of the contingencies upon which it was to issue 
have ever happened. Here the plaintiff alleges that although 
none of the notes have matured, yet the partnership between 
the defendant and William Montelius jr., has been dissolved, 
which if true, would give the plaintiff a right to issue an exe- 
cution. But this is denied by the defendant. Can the court 
decide between the parties? A partnership may be dissolved 
in a variety of ways, but only on a certain state of facts which 
must be established before a jury, and not assumed by the 
court. Upon the whole, I am of opinion that the seire facias 
must be issued, as the case is somewhat like that of Adams ». 
Bush, 5 Watts 289, where this court seems to have decided the 
point. Execution set aside. 
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IN THE COURT OF COMMON PLEAS FOR THE 
COUNTY OF LANCASTER. 
{May 2, 1845. 
NORTHAMPTON BANK FOR THE USE OF GIBBONS UV. WINDER, 


1, Where there are several issues in fact upon several counts in a declaration, 
and a verdict passes for the plaintiff on any one of the issues, he is entitled to a 
general judgment for costs, and the defendant is not entitled to judgment on the 
counts determined in his favour, but the court may direct the prothonotary to 
strike out of the plaintiff’s bill all costs not applicable to the count upon which 
he recovered. 


This was an action of trespass on the case. The declaration 
contained two counts. On the first, charging the defendant with 
fraudulently obtaining from John Rice, certain funds, notes and 
securities to the. amount of $108,500, belonging to the North- 
ampton Bank, the verdict was rendered in favour of the defend- 
ant. On the second count, charging trover and conversion of 
the same articles, the verdict was rendered in favour of the 
plaintiff, assessing the damages at $2456 214. 

The defendant by his counsel, moved that judgment be 
entered in favour of the defendant on the first count for his costs. 

Lewis, president. The cases cited in favour of the motion 
which has been made in this case are, Day v. Hanks, 3 T. R. 
654; Griflith v. Davis, 8 T. R. 466; Martin vw. Wallace, 1 East 
350; and Braithwait x. Bradford, 6 T. R. 602. In the first 
case cited, the on/y issue tried was found for the defendant. In 
the second, there were several issues, and a// of them were 
found for the defendant. In the third case, the only issue tried 
was found for the defendant, and that was on a plea of justifi- 
cation, which went to the whole declaration, and showed that 
the defendant was entitled to a general judgment. In these 
cases where the defendant obtained verdicts in all the issues in 
fact which were tried, the court on account of the hardship of 
the case, decided that he was entitled to recover his costs. In 
Braithwait v. Bradford, 6 T. R. 602, a similar determination 
was made, founded upon the special language of the enclosure 
act, under which the issues were formed; but the court at the 
same time recognised the existence of the rule as one too long 
established to be disturbed, that where there are several issues 
in fact upon several counts in the declaration, and a verdict 
passes for the plaintiff on any one of the issues, he is entitled to 
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the general judgment for the costs, and the defendant is not 
entitled to judgment on the counts determined in his favour. 
This principle is stated in 2 Tidd’s Prac. 888; 2 Archbold’s 
Prac. 286; and is fully established by numerous cases, among 
which are Spicer v. Teasdale, 2 B. & P. 49; Brydges v. Ray- 
mond, 2 Bl. 800; Ibid. 1199; Portman v. Stairway, 5 Kast 265; 
Astley v. Young, 2 Burr 1232; Butcher v. Green, Douglass 
676; Dalby v. Hirst, 1 Broderip & Bingham 224. 

The case of Butcher v. Green, Douglass 677, was a case 
very similar to the present; the action was trespass on the 
case. There was a count in slender, and a count in frover. 
The defendant obtained a verdict on the count first mentioned, 
and the plaintiff had a verdict on the count for troyer. The 
causes of action were necessarily different in substance, as well 
as in form; and nevertheless the plaintiff had judgment for the 
costs, Buller j. stating that the practice had been uniform not 
to allow the defendant costs in cases of this sort. The rule 
seems to be founded upon the doctrine, that no costs are allow- 
ed to either party at common law, and that there is no statute 
making provision for a defendant who only succeeds in defeat- 
ing a part of the plaintiff’s action. The case of Mans v. Mans, 
10 Watts 87, was determined upon this principle in a matter of 
peculiar hardship. Several persons who wére entire strangers 
to a judgment, were served with a scire facias, and called upon 
to show cause why the lands which they respectively occupied 
as terre-tenants, should not be taken in execution in satisfaction 
of the debt. They succeeded in obtaining a verdict, each upon 
grounds peculiar to himself, but were not allowed costs, because 
the plaintiff had obtained a verdict against the representative of 
the debtor, and against others who were also sued as terre-ten- 
ants. If defendants who were in no manner chargeable, against 
whom the plaintiff had no cause of action whatever, and who 
succeeded in establishing a complete defence, were not, under 
such circumstances allowed costs, such allowance ought not to 
be made in favour of a defendant who is found chargeable with 
converting to his own use, a portion of the identical property 
with which he was charged in another form, in the count upon 
which he obtained a verdict. The cause of action was in both 
counts substantially, although not technically the same, and 
each complained of an injury to the plaintiff in respect to the 
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same property. The rule however, has been long settled, and 
nothing short of judicial legislation can change it. 

For a long period of time there was a practice in the English 
common pleas, to allow the plaintiff to recover in such cases 
the costs of those witnesses which were exclusively applicable 
to the count upon which he failed to obtain a verdict. By the 
practice of the king’s bench a different rule prevailed, more 
consonant to reason and justice. In 1799, Buller j. mentioned 
in the case of Spicer v. Teasdale, the unreasonableness of the 
practice of the common pleas in this respect, and that the court 
had intimated an intention of changing it, but it had not then 
been done. Afterwards however, the practice was made to 
conform tp the course of the king’s bench, as appears by a 
report of the prothonotary in 1819, in the case of Dalby v. Hirst, 
1 Brod. & Bing. 224. In conformity with these principles, the 
prothonotary is directed to strike out of the plaintiff’s bill, all 
costs not properly applicable to the count upon which he reco- 
vered. ‘This, as a controlling principle in the taxation of costs, 
will be beneficial to the defendant, where the causes of action 
in the different counts are essentially different; but, it is pre- 
sumed, will make but slight change in the amount of the bill, 
where as in this case, the causes of complaint are in respect to 
the same property in both counts, and where under the count 
on which the plaintiff recovered, all or nearly all his evidence 
might have been given, and was properly applicable. 

Let the rule be discharged. 


Messrs. Gibbons and King of Lehigh county, and Mr. 


Franklin of Lancaster, for plaintiif. 
Messrs. Meredith and Ingraham of Philadelphia, and Mr. 


Stevens of Lancaster, for defendant. 











